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Public Entities, Officers and Employees
Public Entities, Officers
regulations

and Employees;

adoption of federal

Government Code § 11346.6 (new); § 11346.5 (amended).
AB 1144 (Goldsmith); 1993 STAT. Ch. 1046
Existing law provides that notice of adoption, amendment, or repeal'
of a regulation2 by a state agency 3 must be given forty-five days prior to
a hearing on the proposal.4 The notice must contain an informative digest
with a brief description of the significant differences between the proposed
changes and federal regulations and statutes. Existing law further requires

1.
See CAL. GOV'T CODE § 11342(c) (West 1992) (defining order of repeal).
2.
See id. § 11342(b) (West 1992) (defining regulation); Grier v. Kizer, 219 Cal. App. 3d 422,435,268
Cal. Rptr. 244, 251, (1990) (finding that case law defines regulation broadly); Walker v. Munro, 178 Cal. App.
2d 67,74, 2 Cal. Rptr. 737, 742 (1960) (defining regulations to be those rules adopted by state agencies or rules
governing their procedures).
3.
See CAL. GOV'T CODE § 11342(a) (West 1992) (defining state agency).
4.
Id. § 11346.4(a) (West 1992); see id. (stating that required notice includes a mailing to interested
parties, publication in the California Regulatory Notice Register, and a mailing to those who have requested
notice); see also id. § 11344.1 (West 1992) (requiring the Office of Administrative Law to publish the California
Regulatory Notice Register); id. § 11346.8 (West 1992) (regulating hearings on the adoption of regulations);
Hillery v. Rushen, 720 F.2d 1132, 1135 (9th Cir. 1983) (holding that the director of the California Department
of Corrections must comply with the Administrative Procedure Act when revising his administrative manual);
Armistead v. State Personnel Bd., 22 Cal. 3d 198, 204, 583 P.2d 744, 747, 149 Cal. Rptr. 1, 4 (1978) (holding
that the promulgation of rules must have substantial compliance with the Administrative Procedure Act to have
legal effect); cf. ALASKA STAT. § 44.62.190 (1992) (requiring notice 30 days prior to an adoption, amendment,
or repeal of a regulation); ILL. ANN. STAT. ch. 5, para. 100/5-35 (Smith-Hurd 1993) (establishing the procedure
for rulemaking); id. para. 100/5-70 (1993) (regulating form and publication of notices); Mo. ANN. STAT. §
536.021 (Vernon 1993) (requiring notice prior to a state agency's amendment or rescission of rules); PA. STAT.
ANN. tit. 71, § 745.5 (1993) (requiring a 30 day notice requirement for proposed regulations); Pearson v.
Walling, 138 F.2d 655, 660 (8th Cir. 1943) (holding that due process requires the notice to be fair and
reasonable with regard to the nature of the proceedings and the rights being affected); Louisville & Jefferson
County Planning & Zoning Comm'n, 210 S.W.2d 771, 772 (Ky. 1948) (holding that the purpose of notice is
to give a person an opportunity to prepare for, and be heard at, a hearing). See generally 7 B.E. WITKIN,
SUMMARY OF CALIFORNIA LAW, ConstitutionalLaiy, § 560 (9th ed. 1991) (discussing the California Office of
Administrative Law); 2 AM. JUR. 2D Administrative Law §277-314 (Supp. 1993) (discussing rulemaking).
5.
CAL. GOV'T CODE § 11346.5 (amended by Chapter 1046); cf. Wis. STAT. ANN. § 227.14 (West Supp.
1992) (requiring agencies to prepare an analysis of proposed rules and to include differences with federal
regulations if the rule is prepared in a format based on a federal regulation). See generally Jonathan R. Macey,
Federal Deference to Local Regulations and the Economic Theory of Regulation: Toward a Public-Choice
Explanation of Federalism,76 VA. L. REv. 265,267 (1990) (examining a political-support-maximization model
for federal government in deferring regulation to local regulators).
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that state agencies identify and justify any duplication between the
proposed changes and federal regulations and statutes.
Chapter 1046 provides that departments, boards, and commissions
within the Environmental Protection Agency,7 the Resources Agency,8
and the Office of the State Fire Marshal 9 may adopt regulations different
from federal regulations if authorized by state law or if the benefit to
human health, public safety,'" public welfare, or the environment"
justifies the cost of the state regulations.' 2 Under Chapter 1046 the notice
of hearing for the adoption of these regulations must include a summary
of the entity's
efforts to avoid duplication and conflict with the federal
3
regulations. 1
AMP

6.
CAL. GOV'T CODE § 11349(f) (West 1992); see Rice v. Board of Trade, 331 U.S. 247, 255 (1947)
(finding that a federal regulatory scheme did not supersede or exclude nonconflicting state legislation on a
related topic). See generally 2 AM. JUR. 2D Administrative Law §§ 211-220 (Supp. 1993) (discussing conflicts
between state and federal law).
7.
See CAL. GOv'T CODE § 12812 (West 1992) (including the State Air Resources Board, the Office
of Environmental Health Hazard Assessment, the California Integrated Waste Management Board, the State
Water Resources Control Board, all regional water quality control boards, the Department of Pesticide
Regulation, and the Department of Toxic Substances Control within the Environmental Protection Agency).
8.
See id. § 12805 (,Vest 1992) (including the Colorado River Board, the State Energy Resources
Conservation and Development Commission, the State Lands Commission, the Division of State Lands, the
Department of Conservation, the Department of Fish and Game, the Department of Forestry and Fire Protection,
the Department of Navigation and Ocean Development, the Department of Parks and Recreation, and the
Department of Water Resources within the Resources Agency).
9.
See CAL. HEALTH & SAFETY CODE § 13100 (West 1984) (establishing the Office of the State Fire
Marshal within the State and Consumer Services Agency).
10.
See Hollister v. Kingsbury, 129 Cal. App. 420, 421, 18 P.2d 1006, 1007 (1933) (defining safety to
include freedom of property from burglary, fire, or loss of value along with personal freedom from injury or
harm).
11.
See CAL. PUB. RES. CODE § 21060.5 (Vest 1986) (defining environment); Jones v. United States
Dep't of Hous. and Urban Dev., 390 F. Supp. 579, 591 (E.D. La. 1974) (finding that environment includes
factors affecting the quality of life, such as crowding and crime, as well as the physical surroundings, such as
trees, streams, and air pollution)
12.
CAL. GOV'T CODE § 11346.6 (enacted by Chapter 1046); see Algoma Plywood & Veneer Co. v.
Wisconsin Employment Relations Bd., 336 U.S. 301, 312 (1949) (holding that state law is effective unless
Congress expresses a contrary intent in a federal statute).
13.
CAL. GOV'T CODE § 11346.5(a)(3) (amended by Chapter 1046); see ASSEMBLY COII.Irit-EE ON
LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF AB 1144, at 3 (June 2, 1993) (stating that the authors of
Chapter 1046 seek to avoid duplication). But see FLA. STAT. ANN. § 120.543 (Vest 1992) (authorizing an
agency head to adopt regulations substantively identical to federal regulations).
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Public Entities, Officers and Employees; military service
Government Code §§ 19770, 19771, 19775.1, 19775.3, 19775.6,
19776, 19780, 19781, 19782, 19783, 19785, 19786 (amended);
Military and Veterans Code §§ 395.1, 395.3 (amended).
SB 810 (Ayala); 1993 STAT. Ch. 381
Under existing law, any military leaves of absence1 taken by executive
branch 2 civil service employees3 are governed by the Government Code.4
Under prior law, any military leaves of absence taken by exempt5
employees were governed by the Military and Veterans Code.6 Chapter
381 provides that all executive branch employees' military leaves of
absence will be governed by the Government Code.7
Under prior law, civil service employees on a short-term military leave
of absence 8 accrued vacation 9 and sick leave" credits during the time
12
spent on leave while those on a long-term leave of absence" did not.

1.
See CAL. GOV'T CODE § 19772 (West 1980) (defining the types of military leaves of absence).
2.
See id. § 12800 (West Supp. 1993) (establishing the executive department agencies); see also CAL.
CONST. art. V, § I (West Supp. 1993) (establishing the governor as the supreme executive power).
3.
See CAL. GOV'T CODE § 19770(c)(2) (amended by Chapter 381) (defining civil service employee).
4.
Id. § 19770 (amended by Chapter 381).
5.
See id. § 19770(c)(3) (amended by Chapter 381) (defining exempt employee); see also CAL. CONST.
art. VII, § 4 (West Supp. 1993) (defining exempt employees).
6.
1991 Cal. Stat. ch. 616, sec. 4, at 2364 (amending CAL. MIL. & VET. CODE § 395); see Bowers v.
City of San Buenaventura, 75 Cal. App. 3d 65, 70, 142 Cal. Rptr. 35, 38 (1977) (finding that the purpose of
California Military and Veteran's Code § 395 is to encourage public employees to join the military reserve); cf
N.Y. MIL. LAW § 242 (Consol. 1993) (governing the rights of public officers and employees absent on military
duty). See generally Lee R. Russ, Annotation, Validity and Construction of State Statutes Requiring Employers
to Compensate Employeesfor Absences Occasionedby MilitaryService, 8 A.L.R.4th 706 (1992) (discussing the
upholding of state statutes requiring public employees to be compensated during military absences).
7.
CAL. GOV'T CODE § 19770 (amended by Chapter 381); see ASSEMBLY COMMITTEE ON PUBLIC
EMPLOYEES, RETIREMENT AND SOCIAL SECURITY, COMMITTEE ANALYSIS OF SB 810, at 2, (June 23, 1993)
(stating that during the Iraq-Kuwait crisis the Department of Personnel Administration found inequities in the
statutes regulating military leave and that the Department believes that the existing law does not support
employees in their military service).
8.
See CAL. GOV'T CODE § 19772 (West 1980) (defining short-term military leave of absence).
9.
See id. § 19856 (West Supp. 1993) (providing for the regulation and accumulation of vacation credit
for civil service employees).
10.
See id. § 19859 (West Supp. 1993) (establishing a sick leave program for civil service employees).
11.
See id. § 19772 (West 1980) (defining long-term military leave of absence)
12.
1971 Cal. Stat. ch. 446, sec. 8, at 922 (enacting CAL. GOV'T CODE § 19775.3); cf. ARIZ. REV. STAT.
ANN. § 26-168 (1992) (regulating vacation and seniority rights when absent from employment for military duty).
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Chapter 381 provides that employees on short-term, long-term, or
emergency military leave 3 will accrue vacation, annual,' 4 and sick leave
for six months or the duration of their leave, whichever is shorter. 15
Under existing law, civil service employees are entitled to thirty days
of compensation each year during military leave for active military
training. 16 Chapter 381 provides that the thirty days of compensation will
be paid for all active military duty.'7
Under prior law, temporary1 8 or limited term 9 employees could not
be on military leave for a period longer that six months.2" Under Chapter
381, temporary or limited term employees may be on military leave for the
remainder of their appointments.2 '
Under existing law, permanent 2 or probationary 23 civil service
employees returning from a military leave are required to be reinstated to
their former positions upon meeting certain conditions.24 Chapter 381

13.
See CAL. GOV'T CODE § 19773 (West 1980) (defining emergency military leave).
14.
See id. § 19858.4 (West Supp. 1993) (establishing the annual leave program).
15.
Id. § 19775.3 (amended by Chapter 381); see SENATE COMMITrEE ON PUBLIC EMPLOYMENT AND
RETIREMENT, COMMITrEE ANALYSIS OF SB 810, at 2, (Apr. 19, 1993) (stating that the six-month dividing line
between short-term and long-term military leaves of absence disadvantaged those called to active duty, during
the Persian Gulf war, for a longer period of time).
16.
CAL. Gov'T CODE § 19775.1 (amended by Chapter 381); see id. (stating that 30 days compensation
will be paid for active military training, encampment, naval cruises, or special exercises but not for scheduled
reserve drill periods); Peters v. California. 188 Cal. App. 3d 1421, 1423, 234 Cal. Rptr. 117, 117-118 (1987)
(finding the 30 day compensation to be the normal compensation a person would receive during a 30 day
calendar period).
17.
CAL. GOV'T CODE § 19775.1 (amended by Chapter 381); see Wright v. City of Santa Clara, 213 Cal.
App. 3d 1503, 1505, 262 Cal. Rptr. 395, 396 (1989) (declaring that it is the policy of the state to encourage
public employees to participate in military training and that this policy is fostered through military leave with
pay); SENATE COMMITTEE ON PUBLIC EMPLOYMENT AND RETIREMENT, COMMITTEE ANALYSIS OF SB 810, at
2, (Apr. 19, 1993) (stating that Chapter 381 eliminates language which appears to allow paid compensation for
military leaves to conduct training but not for military leaves to respond to an actual conflict). But see DOD
Opposes Extra pay for FederalEmployees Called up for Desert Storm, D. LAB. REP., May 20, 1991, at Al l
(stating that the Bush administration opposed federal employees on military leave, for the Persian Gulf War,
from receiving a differential pay in addition to their military pay).
18.
See CAL. GOV'T CODE § 18529 (West 1980) (defining temporary employee).
19.
See id. § 18530 (West 1980) (defining limited term employee).
1971 Cal. Stat. ch. 446, sec. 8, at 921 (enacting CAL. GOV'T CODE § 19771).
20.
21.
CAL. GOV'T CODE § 19771 (amended by Chapter 381).
22.
See id. § 18528 (West 1980) (defining permanent employee).
See id. § 18527 (West 1980) (defining probationary status).
23.
24.
Id. § 19780 (amended by Chapter 381); see id. (requiring an employee to begin active duty within
90 days of the effective date of a long-term military leave, or 10 days of the effective date of a short-term
military leave and returning to state service within 6 months of the termination of a long-term military leave,
or 10 days of the termination of a short-term military leave to gain reinstatement rights); id. § 19784 (West
1980) (authorizing separations of civil service employees in order to reinstate employees returning from military
leaves); id. § 19785 (amended by Chapter 381) (regulating reinstatements if the employee's function has been
transferred or abolished); cf. LA. REv. STAT. ANN. § 29:410 (West 1992) (regulating the right of reinstatement
for a reservist who leaves a position to perform military service); N.J. STAT. ANN. § 38:23C-20 (West 1992)
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provides that these reinstatement rights will apply to executive branch
employees as well.'
AMP
Public Entities, Officers and Employees; open meetings of local
government
Education Code § 35145.5 (amended); Government Code §§ 36808,
54951.1, 54951.7, 54952.2, 54952.3, 54952.5 (repealed); §§ 54952,
54952.3, 54952.7, 54957.6, 54961, 54962 (amended).
SB 1140 (Calderon); 1993 STAT. Ch. 1138
Government Code §§ 54952.1, 54952.2, 54953.6, 54954.5 (new);
§§ 54953, 54953.5, 54954, 54954.2, 54954.3, 54956.9, 54957,
54957.1, 54957.5, 54957.7, 54959, 54960, 54960.1 (amended);
Health and Safety Code § 1461 (new).
SB 36 (Kopp); 1993 STAT. Ch. 1137
Under existing law, the Ralph M. Brown Act (Act)1 generally requires
that the meetings 2 of the legislative bodies 3 of local agencies 4 be held

(governing reemployment for members of the reserves who perform military service).
25.
CAL. GOV'T CODE § 19780 (amended by Chapter 381).

1.
See CAL. GOV'T CODE §§ 54950-54962 (West 1983 & Supp. 1993) (setting forth the provisions of
the Ralph M. Brown Act). See generally 7 B.E. WITKIN, SUMMARY OF CALIFORNIA LAW, ConstitutionalLaw
§ 578 (9th ed. 1988) (offering a brief history of the Act).
2.
See CAL. GOV'T CODE § 54952.2(a)(1)-(2) (enacted by Chapter 1137) (defining meeting as any
congregation of a majority of the members of a legislative body in the same time and place to discuss an item
within the jurisdiction of the body, or as any use of direct communication, personal intermediaries, or
technological devices that is employed by a majority of the members to develop a collective concurrence as to
an action to be taken); id. § 54952.2(b)(l)-(4) (enacted by Chapter 1137) (elaborating that a meeting does not
consist of: (1) Individual contacts or conversations; (2) conferences open to the public involving issues of general
interest; (3) open and publicized meetings organized to address a topic of local concern; or (4) purely social or
ceremonial occasions); Stockton Newspapers v. Redev. Agency, 171 Cal. App. 3d 95, 104, 214 Cal. Rptr. 561,
566 (1985) (concluding that a series of telephone conversations conducted through an intermediary can be
construed as a meeting); Wilson v. San Francisco Mun. Ry., 29 Cal. App. 3d 870, 879, 105 Cal. Rptr. 855, 862
(1973) (stating that a meeting requires two or more people); Sacramento Newspaper Guild v. Board of
Supervisors, 263 Cal. App. 2d 41, 51, 69 Cal. Rptr. 480, 487 (1968) (applying the Act to informal conferences);
65 Op. Cal. Att'y Gen. 63, 64 (1982) (concluding that it would be a violation of the Brown Act for members
of a city council to hold a series of closed discussions with private citizens having matters of business pending
before them); 43 Op. Cal. Att'y Gen. 36, 36-37 (1964) (concluding that a regularly held luncheon meetings
would qualify as meetings under the Brown Act); cf. 5 U.S.C. § 552b(a)(2) (1988) (defining meeting as the
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openly.5 Chapter 1138 redefines and clarifies the term legislative body.
Existing law allows a closed session to be held in some
circumstances.7 Chapter 1137 requires the board of directors of any

deliberations of at least the number of agency members as necessary to take action for the agency); Pacific Legal
Found. v. Council on Env't Quality, 636 F.2d 1259, 1266 (D.C. Cir. 1980) (stating that the statutory test is
whether a result in the joint conduct of official agency business was reached, not whether a formal vote was
taken).
3.
See 1961 Cal. Stat. ch. 1671, sec. 1,at 3637 (amending CAL. GOV'T CODE § 54952) (providing that
legislative body means the governing board, commission, directors or body of a local agency, or any board,
commission, or committee on which officers of a local agency serve in their official capacity); see also 1981
Cal. Stat. ch. 968, sec. 25, at 3693-94 (enacting CAL. GOV'T CODE § 54952.2) (providing that legislative body
includes any multimember body which exercises any authority of a legislative body of a local agency delegated
to it by that legislative body); 1981 Cal. Stat. ch. 968, sec. 26, at 3694 (amending CAL. GOV'T CODE § 54952.3)
(stating that the term legislative body includes advisory bodies of a local agency); 1961 Cal. Stat. ch. 1671, sec.
2, at 3637 (enacting CAL. GOV'T CODE § 54952.5) (providing that the term legislative body includes planning
commissions, library boards, recreation commissions, and other permanent boards or commissions of a local
agency); Joiner v. City of Sebastopol, 125 Cal. App. 3d 799, 801, 178 Cal. Rptr. 2d 299, 300 (1981) (concluding
that a group consisting of members of a city council and a city planning commission, numbering less than a
quorum of their respective bodies, constitutes a legislative body); Wilson, 29 Cal. App. 3d at 878-79, 105 Cal.
Rptr. at 861 (stating that a single person cannot be a legislative body). See generally 66 Op. Cal. Att'y Gen. 252,
252 (1983) (concluding that meetings of the academic senate or faculty council of a California community
college are subject to the Brown Act).
4.
See CAL. Gov'T CODE § 54951 (West 1983) (defining local agency as a county, city, town, school
district, municipal corporation, district, political subdivision, or any board, commission, or agency thereof, or
other public agency); see also Torres v. Board of Comm'rs, 89 Cal. App. 3d 545, 549, 152 Cal. Rptr. 506, 509
(1979) (concluding that the Legislature intended that all agencies be included in some open meeting act unless
expressly excluded). See generally 57 Op. Cal. Att'y Gen. 189, 189 (1974) (concluding that the Brown Act is
applicable to county boards of education when determining a matter of school district attendance).
5.
CAL. Gov'T CODE § 54953(a) (amended by Chapter 1137); see Carlson v. Paradise Unified Sch.
Dist., 18 Cal. App. 3d 196, 199, 95 Cal. Rptr. 650, 652 (1971) (stating that the deliberations of local governing
bodies should be conducted openly and with due notice); 42 Op. Cal. Att'y Gen. 61, 62 (1963) (concluding that
meetings of a city council with the city manager, city attorney and planning director are subject to the provisions
of the Brown Act); cf. 5 U.S.C. § 552b(b) (1988) (requiring that any meeting of an agency be open to the
public).
6.
CAL. GOV'T CODE § 54952(a)-(d) (amended by Chapter 1138); see id. (providing that the term
legislative body shall include: (1)The governing body of a local agency or any other local body created by state
or federal statute; (2) a commission, committee, board, or other body of a local agency, whether permanent or
temporary, decisionmaking or advisory, that is created by formal action of a legislative body; (3) a board,
commission, committee, or other multimember body that governs a private corporation that is either created by
the legislative body or receives funds from a local agency; or (4) any hospital leased pursuant to California
Health and Safety Code § 32121(p) after January 1, 1994).
7.
Id. § 54953(a) (amended by Chapter 1137); see id. § 54956.7 (West 1983) (providing that a closed
session may be held by a legislative body to determine whether a license renewal applicant who has a criminal
record is sufficiently rehabilitated to obtain the license); id. § 54956.8 (West Supp. 1993) (providing that a
closed session may be held by a legislative body to negotiate the purchase, sale, exchange or lease of real
property); id. § 54956.9 (amended by Chapter 1137) (providing that a closed session may be held to confer with
legal counsel regarding pending litigation); id. § 54957 (amended by Chapter 1137) (providing that a closed
session may be held to discuss security matters or to discuss or evaluate the performance of an employee); id.
§ 54957.6 (amended by Chapter 1138) (providing that a closed session may be held with a local agency's
designated representatives regarding salaries and other forms of compensation); id. § 54957.8 (,Vest Supp. 1993)
(providing that a multi-jurisdictional drug law enforcement agency may hold a closed session to discuss the case
records of any ongoing criminal investigation).
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hospital subject to this act to hold a closed session to hear the reports of

a hospital medical audit or quality assurance committee.8
Existing law permits a closed session to be held to confer with legal
counsel if, based on existing facts and circumstances, the legislative body
feels that there is significant exposure to litigation.9 Chapter 1137 states
that existing facts and circumstances consist of: (1) Facts and
circumstances that might result in litigation against the agency, but which
the agency believes are not yet known to potential plaintiffs; (2) accidents,
disasters, or transactional occurrences that might result in litigation against
the agency and that are known to a potential plaintiff; (3) the receipt of a
claim pursuant to the Tort Claims Act threatening litigation; (4) a
statement made by a person in an open meeting threatening litigation; or
(5) a statement made by a person outside an open meeting threatening
litigation.'"
Existing law provides that a closed session may be held to consider the
appointment, employment, evaluation, or dismissal of a public2
employee," unless the employee chooses to have an open meeting.'
Chapter 1137 indicates that the employee must be given notice that a
13
public meeting may be chosen.
Prior law required that before or after holding a closed session, the
14
legislative body must state the reason for holding the closed session.
Chapter 1137 provides that the legislative body must disclose in an open

8.
CAL. HEALTH & SAFETY CODE § 1461 (enacted by Chapter 1137); see id. (providing that an applicant
or medical staff member whose staff privileges are the direct subject of a hearing may request a public hearing).
9.
CAL. GOV'T CODE § 54956.9(b)(1) (amended by Chapter 1137).
10.
Id. § 54956.9(b)(2)(A)-(E) (amended by Chapter 1137).
11.
See id. § 54957 (amended by Chapter 1137) (providing that the term employee includes an officer
or an independent contractor who functions as an officer). But see id. (providing that the term employee shall
not include any elected official, member of a legislative body, or other independent contractor).
12.
Id. § 54957 (amended by Chapter 1137); see San Diego Union v. City Council, 146 Cal. App. 3d
947, 955, 196 Cal. Rptr. 45, 49 (1983) (holding that a city council may not hold a closed session to discuss
salaries under the exception allowing a closed session for the evaluation of employees); Edgar v. Oakland
Museum Advisory Comm'n, 36 Cal. App. 3d 73,76, 111 Cal. Rptr. 364, 365 (1973) (ruling that a closed session
of the Oakland Museum Advisory Commission to appoint a new chairman and vice-chairman fell under the
appointment exclusion of California Government Code § 54957); Letsch v. Northern San Diego County Hosp.
Dist., 246 Cal. App. 2d 673, 678, 55 Cal. Rptr. 118, 121 (1966) (holding that a hospital board of directors
meeting in closed session to discuss the qualifications of certain radiologists did not violate the Brown Act).
13.
CAL. GOV'T CODE § 54957 (amended by Chapter 1137); see id. (stating that closed sessions may not
be held pursuant to this section to discuss the available funds or the budget of the agency).
14.
1981 Cal. Stat. ch. 968, sec. 33, at 3697 (amending CAL. GOV'T CODE § 54957.7).
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meeting all the items to be discussed in a closed meeting, prior to holding
the closed meeting. 5
Existing law does not expressly restrict legislative bodies from using
secret ballots. 6 7Chapter 1138 excludes use of secret ballots by a
legislative body.1
Prior law did not require that a legislative body hold its regular
meetings within the boundaries of the territory over which the local agency
has jurisdiction.' 8 Chapter 1137 mandates that meetings must be held
within the agency's jurisdiction unless: (1) State or federal law requires
otherwise; (2) there is a need to inspect real property; (3) a meeting of
multi-agency significance outside the jurisdiction of the local agency is to
be attended; (4) the local agency has no meeting facility within its
jurisdiction; (5) a meeting with elected or appointed officials of the United
States or the State of California is being held outside the agency's
jurisdiction; (6) the meeting is in a nearby facility owned by the agency
that is the topic of the meeting; or (7) a meeting is to be held with the
legal counsel of the agency for a closed session on pending litigation."'
Prior law stated that any member of a legislative body attending a
meeting that was in violation of the Brown Act was guilty of a
misdemeanor if that person had knowledge of the fact that the Act was
being violated.2" Chapter 1137 provides that a member of a legislative

15.
CAL. GOV'T CODE § 54957.7(a) (amended by Chapter 1137); see id. § 54957.1(a) (amended by
Chapter 1137) (providing that the legislative body must publicly report any action taken in closed session and
the vote or abstention of every member present); id. § 54957.1(b) (amended by Chapter 1137) (providing that
these reports may be made orally or in writing, and that any person may submit a written request for all
documentation finally approved or adopted in the closed session); cf.5 U.S.C. § 552b(f)(1) (1988) (stating that
for every closed meeting, the General Counsel or chief legal officer of the agency will publicly announce the
reason for the closed session).
16.
SENATE COMMITrEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1140, at 2 (May 26,
1993); see 59 Op. Cal. Att'y Gen. 619, 619-20 (1976) (concluding that a city council may not, during a public
meeting, make appointments to committees and similar bodies by secret ballot).
17.
CAL. GOV'T CODE § 54953(c) (amended by Chapter 1137).
18.
1953 Cal. Stat. ch. 1588, see. 1, at 3270 (enacting CAL. GOV'T CODE § 54954); see 58 Op. Cal. Att'y
Gen. 554, 554 (1975) (stating that a board of supervisors must hold regular meetings at the county seat, but
special sessions may be held at other locations).
19.
CAL. GOV'T CODE § 54954(b)(1)-(7) (amended by Chapter 1137). In addition, the governing board
of a school district may meet outside of the district to: (1) Attend a conference on non-adversarial collective
bargaining techniques; (2) interview members of the public residing in another district with reference to the
trustees' potential employment of the superintendent of that district; or (3) interview a potential employee from
another district. Id. § 54954(c)(1)-(3) (amended by Chapter 1137).
20.
1961 Cal. Stat. ch. 1671, sec. 5, at 3638 (enacting CAL. GOV'T CODE § 54959); see Sacramento
Newspaper Guild v. Board of Supervisors, 263 Cal. App. 2d 41, 48, 69 Cal. Rptr. 480, 486 (1963) (providing
that a misdemeanor is committed only if an action is taken at a meeting in violation of the Brown Act, not just
discussion); see also Comment, Open Meeting Statutes: The Press Fightsfor the "Right to Know," 75 HARV
L. REV. 1199, 1211 (1962) (stating that people were opposed to the possibility of criminal sanctions against an
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body is guilty of a misdemeanor if he attends a meeting where action is
taken in violation of the Act, with wrongful intent to deprive the public of
information to which it is entitled.21
Existing law allows any interested person to commence legal actions
to prevent violations of this Act.2 z Chapter 1137 allows the district
attorney to commence such actions as well.23 Chapter 1137 also allows
an action to be brought to compel the legislative body to tape record its
closed sessions. 24
Existing law provides that an action may be brought to obtain a
judicial determination that an action taken by a legislative body is null and
void.25 Prior to such an action, a written demand must be made within
thirty days from the date the action was taken. Chapter 1137 provides
that the demand may be made within ninety days, unless the action was
taken in an open session but was not on the agenda, in which case the
demand must be made within thirty days. 7 Chapter 1137 declares that the
action will not be null and void if any person or subdivision of the state

official who makes a wrong guess as to whether the meeting is valid).
21.
CAL. GOV'T CODE § 54959 (amended by Chapter 1137).
22.
Id. § 54960(a) (amended by Chapter 1137); see 62 Op. Cal. Att'y Gen. 150, 150 (1979) (stating that
the right to commence legal actions under this section was not intended to allow district attorneys the authority
to act as civil prosecutors).
23.
CAL. GOV'T CODE § 54960(a) (amended by Chapter 1137); see id. (elaborating that the action may
be brought by mandamus, injunction, or declaratory relief). See generally id. § 12511 (West 1992) (providing
that the Attorney General has charge of all legal matters in which the State is interested); D'Amico v. Board of
Medical Examiners, II Cal. 3d 1, 14,520 P.2d 10, 20, 112 Cal. Rptr. 786,796 (1974) (stating that the Attorney
General, in the absence of any legislation to the contrary, has the power to file civil actions involving the rights
and interests of the state); People ex. rel. Lynch v. San Diego Unified Sch. Dist., 19 Cal. App. 3d 252, 258, 96
Cal. Rptr. 658, 661 (1971) (stating that the Attorney General is authorized to file a civil action for the protection
of public rights and interests, absent any legislation to the contrary), cert. denied 405 U.S. 1016 (1972); People
v. New Penn Mines, Inc., 212 Cal. App. 2d 667, 671, 28 Cal. Rptr. 337, 339 (1963) (stating that, in the absence
of legislative restrictions, the Attorney General may file any civil action necessary for the enforcement of the
laws of the state and the protection of public rights and interests).
24.
CAL. GOV'T CODE § 54960(a) (amended by Chapter 1137); see id. § 54960(b) (amended by Chapter
1137) (stating that the court may, upon a finding of a violation of California Government Code §§ 54956.7,
54956.8, 54956.9, 54956.95, 54957, or 54957.6, order that tape recordings be made of the legislative body's
closed sessions and be preserved for the period and under the terms of confidentiality that the court deems
appropriate); id. § 54960(c)(1)-(5) (amended by Chapter 1137) (setting forth the procedure for discovery or
disclosure of the tapes).
25.
Id. § 54960.1(a) (amended by Chapter 1137); see id. § 54960.1(c)(1)-(4) (amended by Chapter 1137)
(providing that an action will not be determined null and void if: (1) The action was taken in substantial
compliance with specified provisions of this Act; (2) the action taken was in connection with the sale of notes
or other evidence of indebtedness; (3) the action gave rise to a contractual obligation; or (4) the action was in
connection with the collection of any tax); see also Centinela Hosp. Ass'n v. City of Inglewood, 225 Cal. App.
3d 1586, 1599, 275 Cal. Rptr. 901, 909 (1990) (holding that there must be an action taken for a suit to be
brought under this section).
26.
CAL. GOV'T CODE § 54960.1(b) (amended by Chapter 1137).
27.
Id. § 54960.1(b) (amended by Chapter 1137).
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alleges non-compliance with the proper notice provisions of the meeting,
if that person had actual notice of the item of business prior to the
meeting. 18
Existing law mandates that a person may tape record a meeting unless
the recording would constitute a disruption of the proceeding.29 Chapter
1137 adds that a person may also use video tape, or still motion picture
30
cameras to record a meeting, provided that there is no disruption.
Chapter 1137 also provides that the legislative body may not restrict the
broadcasting of an open meeting unless the broadcast would create a
disruption of the meeting. 3 '
Existing law mandates that no legislative body will conduct a meeting
in any facility that prohibits the admittance of any person on the basis of
race, religion, color, national origin, ancestry, or sex. 32 Chapter 1138 adds
that no meeting may be held in a building that is inaccessible to disabled
persons, or where members of the public may not be present without
33
making a payment or purchase.
Existing law permits the taking of testimony at regular meetings of a
school board regarding matters that are not on the agenda if no action is
taken on those matters at the meeting that the testimony was 35taken.34
Chapter 1138 allows action to be taken in certain circumstances.
SVB

28.
Id. § 54960.1(c)(5) (amended by Chapter 1137).
29.
Id. § 54953.5 (amended by Chapter 1137); see Nevens v. City of Chino, 233 Cal. App. 2d 775, 779,
44 Cal. Rptr. 50, 52 (1965) (holding that a person is authorized at any public hearing in the court where the
person is in rightful attendance to take such notes as desired, including by tape recorder, so long as there is no
interference with the proceedings).
30.
CAL. GOV'T CODE § 54953.5(a) (amended by Chapter 1137). Such recordings made by the agency
will be open to the public subject to California Government Code § 6253, but may be destroyed 30 days after
the taping or recording. Id. § 54953.5(b) (amended by Chapter 1137).
31.
Id. § 54953.6 (enacted by Chapter 1137).
32.
Id. § 54961 (amended by Chapter 1138).
33.
Id.
34.
CAL EDUC. CODE § 35145.5 (amended by Chapter 1138).
35.
Id.
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Public Entities, Officers and Employees; parks-personnel
Public Resources Code § 5164 (new).
AB 1663 (Napolitano); 1993 STAT. Ch. 972
Existing law does not require a county, city, or special district
operating parks, playgrounds, recreational centers, or beaches to screen
employees or volunteers for their criminal background.!
Chapter 972 provides that a county, city, city and county, or special
district must not hire a person for employment or volunteer purposes at a
park, playground, recreational center, or beach for recreational use, which
is run by the municipality if such employee or volunteer would occupy a
position in which he or she has supervisory or disciplinary authority over
any minor, and the person has been convicted of specified2 offenses.

1.
CAL. PUB. RES. CODE §§ 5150-5163.4 (West Supp. 1993); c.f ALA. CODE § 26-20-1 (1992)
(providing that public schools and other public facilities such as long-term care facilities and correctional or
detentional facilities may not hire convicted child molesters for positions in which the employee would have a
supervisory position over minors); CAL. EDUC. CODE § 44345 (West Supp. 1993) (providing that a school
district may not hire convicted child molesters as certified employees); id. § 45123(a) (West Supp. 1993)
(providing that a school district may not hire a convicted child molester as a classified employee); CAL. PUB.
RES. CODE § 5163(a) (West Supp. 1993) (providing that those employed with a park, playground, recreational
center, or beach for recreational use by a city or county and who are in contact with children, must have on file
with the city or county a certificate showing that they are free of tuberculosis); CAL. VEH. CODE § 13376(a)(1)
(West Supp. 1993) (providing that school districts may not hire convicted child molesters as school bus drivers);
KY. REV. STAT. ANN. § 156.483(1) (Baldwin 1993) (providing that the Department of Education must not hire
a person convicted of a felonious sex crime for any position which involves supervisory or disciplinary power
over a minor).
2.
See CAL. PENAL CODE § 11 105.3(g)(1) (West Supp. 1993) (setting forth violations which are relevant
for purposes of background checks as: (1) Assault with the intent to commit mayhem, rape, sodomy, oral
copulation, rape in concert with another, lascivious acts upon a child or penetration of the genitals or anus with
a foreign object; (2) rape; (3) statutory rape; (4) spousal rape; (5) procurement of a child under age 16 for lewd
or lascivious acts; (6) abduction of a person under 18 for the purpose of prostitution; (7) contributing to the
delinquency of a minor; (8) willful cruelty or unjustified punishment of a child; (9) willful infliction of corporal
injury on a spouse, cohabitant or person of the opposite sex; (10) incest; (11) sodomy; (12) lewd or lascivious
acts with a child under 14; (13) oral copulation; (14) harmful matter sent with the intent of seduction of a minor
and foreign object rape; (15) employment of a minor to perform prohibited acts; (16) advertising for sale or
distribution of obscene matter, (17) depicting a person under the age of 18 engaging in or simulating sexual
conduct; (18) possession or control of matter depicting a person under the age of 14 engaging in or simulating
sexual conduct; (19) lewd or obscene conduct; (20) indecent exposure; and (21) annoying or molesting a child
under the age of 18); id. § 11 105.3(g)(3) (West Supp. 1993) (providing further offenses which are relevant for
background checks as kidnapping, robbery with a deadly or dangerous weapon, assault of a public official, false
imprisonment, and assault or any other violent felony).
3.
CAL. PUB. RES. CODE § 5164 (enacted by Chapter 972); see People v. Leney, 213 Cal. App. 3d 265,
267,261 Cal. Rptr. 541, 542 (1989) (involving a high school teacher who was charged with the molestation and
anal penetration with a foreign object of two male students and contested for lack of subject matter jurisdiction);
Kimberly M. v. Los Angeles Unified Sch. Dist., 215 Cal. App. 3d 545, 548-49, 263 Cal. Rptr. 612, 615 (1989)
(refusing to hold the school district liable for a teacher's molestation of a five year old student); ASSEMBLY
COMMITTrEE ON PUBLIC SAFETY, CoMMtTrE ANALYSIS OF AB 1663, at 2 (May 11, 1993) (noting that AB 1663
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Chapter 972 does not apply to persons having a specified misdemeanor
conviction4 unless the person has a total of three or more misdemeanor or
felony convictions within ten years of the employer's request.5

was prompted by the 1992 abduction and sodomization of a 13 year old little league player by the team's coach,
Leonard Houston, in Los Angeles); id. (further noting that Houston had been twice convicted of child
molestation and had served three years at a state hospital and seven years in prison before acquiring his position
as a little league coach); Coach Pleads Not Guilty To Molesting Youths, S.F. CHRON., Sept. 28, 1993, at A17
(reporting that a youth soccer coach was arrested for the molestation of at least four children between the ages
of 13 and 18 and for the possession of pornographic photos and videos of at least 25 boys in the same age
range); James Meikle, Teachers 'Fair Game' In Child Abuse Claims, THE GUARDIAN, June 2, 1993 at 3
(reporting that 30 head and deputy head teachers have been suspended from schools pending an investigation
into the alleged sexual and physical abuse of students); Sex ChargesFiled Against Coach, S.D. UNION-TRIB.,
Aug. 5, 1993, at B2 (reporting that a high school swim coach was charged with child molestation and sexual
battery against six students); Fern Shen, Maryland Teacher Guilty in School Sex Case, VASH. POST, Sept. 9,
1993, at Al (noting that a high school teacher was convicted of abusing three female students, but admitted to
sexual relations with seven female students over his last 24 years as a social studies teacher, coach, and drama
adviser); cf MD. CODE ANN., FAILY LAW § 5-561(b)(9) (1992) (requiring that a recreation center or program
which primarily serves minors and is operated by the state or local government must conduct a criminal
background investigation of potential employees); id. § 5-561(b)(10) (1992) (requiring that a day or overnight
camp primarily serving minors obtain criminal background information on potential employees); id. § 5-561(d)
(1992) (providing that volunteers at any designated facilities, including state or local operated facilities, must
obtain a criminal background check); Barbara Kessler, State Investigates Release of Blair; MolesterAccused In
Girl'sDeath, DALLAS MORNING NEWS, Sept. 24, 1993, at 29A (quoting Senator Florence Shapiro of Piano as
calling for tougher legislation aimed at filling the gaps in present legislation, including barring convicted sexual
offenders against children from going near playgrounds, participating in Boy or Girl Scout troops or serving as
referees or coaches at sporting events); Repeat Child Abuser Easily Became Teacher, CHICAGO TRIB., Apr. 4,
1993, at 7 (reporting that a convicted pedophile easily renewed his teaching license and went on to molest an
I1-year old boy in Wisconsin and suggesting that the previous offenses were not caught because they were all
out of state). See generally Jean L. Kelly, Comment, Legislative Responses to Child Sexual Abuse Cases: The
Hearsay Exception and the Videotape Deposition, 34 CATH. U. L. REV. 1021 (1985) (discussing child sexual
abuse and state responses to the growing epidemic); G. Russell Nuce, Comment, Child Sexual Abuse: A New
Decadefor the Protectionof Our Children?,39 EMORY L.J. 581 (1990) (discussing the increase in accounts of
child sexual abuse in recent years and noting that the incidence of child sexual abuse increased from less than
1% per 10,000 children in 1976 to 17.9% in 1985).
4.
See CAL. PENAL CODE § 11 105.3(g)(3) (West Supp. 1993) (setting forth misdemeanors which are
relevant for background checks).
5.
CAL. PUB. RFS. CODE § 5164 (enacted by Chapter 972).
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Chapter 972 allows a municipality to screen 6 prospective employees
or volunteers for their criminal background.7
JLM
Public Entities, Officers and Employees; peace officer status of
Department of Fish and Game employees
Fish and Game Code §§ 857, 858 (new).
SB 779 (Leslie); 1993 STAT. Ch. 1288
Existing law provides that Department of Fish and Game'
(Department) employees who are designated deputies, are peace officers.2

6.
See CAL. PENAL CODE § 11105.3(a) (West Supp. 1993) (providing that a public resource agency or
employer may request from the Department of Justice records of all convictions or any arrest pending
adjudication involving specified offenses of a person who has applied for a license, employment, or a volunteer
position in which that person would have supervisory or disciplinary power over a minor or any other person
under the applicant's care).
7.
CAL. PuB. RES. CODE § 5164 (enacted by Chapter 972); see SENATE COMMITrEE ON
APPROPRIATIONS, COMMITTEE ANALYSIS Op AB 1663, at I (Sept. 2, 1993) (suggesting that municipalities may
charge a fee for the background check); id. (suggesting that AB 1663 might create a large workload since there
is currently a three-month waiting period for these background checks and this waiting period could be a
stumbling block for locals considering individuals for summer employment).

1.
See CAL. FISH & GAmE CODE § 700 (West Supp. 1993) (defining Department of Fish and Game as
a Resources Agency administered through the Director); see also id. § 702 (West 1984) (providing that the
Department of Fish and Game will administer and enforce provisions of the Fish and Game Code).
2.
Id. § 851 (West Supp. 1993); see id. § 856(a),(b) (West Supp. 1993) (specifying that all employees
of the Department designated by the Director as deputies are peace officers following completion of the basic
course as set forth in the regulations of the Commission on Peace Officer Standards and Training); CAL. PENAL
CODE § 830.6(a)(1) (West Supp. 1993) (providing that the authority of the Department of Fish and Game Deputy
shall include the powers and duties of peace officers); id. § 830.2(0 (West Supp. 1993) (stating that peace
officers include employees designated by the Director pursuant to California Fish and Game Code § 856); id.
§ 13510.5 (West Supp. 1993) (establishing minimum standards for peace officer training including those peace
officers employed by the Wildlife Protection Branch of the Department of Fish and Game); cf FLA. STAT. ANN.
§ 372.07(1) (West 1988) (providing that wildlife officers, among others, are peace officers with authority to
make arrests for violation of any state law committed in their presence or on land under the management of the
game and fresh fish commission); KY. REV. STAT. ANN. § 150.090(1) (Banks-Baldwin 1989) (authorizing
conservation officers appointed by the commissioner of the Department of Fish and Wildlife Resources to
exercise full power as peace officers, but providing that they may not enforce any laws other than those
contained in the chapter pertaining to fish and wildlife resources, unless so directed by the commissioner, or
assistance is required by another law enforcement agency). See generally Richard v. State, 482 N.E.2d 282, 285
(Ind. Ct. App. 1985) (specifying that a conservation officer is a law enforcement officer with power to enforce
all laws of the state); Kellog v. State, 762 P.2d 993, 994 (Okla. Crim. App. 1988) (stating that game rangers
have full powers of peace officers in the enforcement of the Game and Fish Code); 64 Op. Cal. Att'y Gen. 886,
887, 894 (1981) (stating that the primary duty of a Fish and Game employee may be the enforcement of the Fish
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Chapter 1288 specifies that the status of a person as an employee, agent,3
or licensee of the Department conveys no special privilege to knowingly
enter private land without obtaining permission from the property owner,
or a search warrant4 or inspection warrant. 5 When conducting a survey
or evaluation on private land that results in the preparation of a document
or report, the Department shall provide upon request a copy of the report,
or a written explanation of the Department's legal authority for denying
the request. 6 Chapter 1288 mandates the Department to designate official
Fish and Game emblems and their placement, and prohibits Departmental

and Game Code, and the Director may not restrict employees' actions solely to fish and game law violations,
to the exclusion of broader law enforcement responsibilities); 62 Op. Cal. Att'y Gen. 378, 379 (1979) (defining
a reserve officer under the Department of Fish and Game as an unpaid volunteer deputy Fish and Game warden,
with peace officer status, authorized to enforce the provisions of the Fish and Game Code).
3.
See CAL PENAL CODE § 7 (West 1988) (defining knowingly).
4.
See id. § 1523 (West 1982) (defining search warrant as an order in writing signed by a magistrate
directing a peace officer to search for personal property to bring before the magistrate).
5.
CAL. FSH & GAME CODE § 857(a) (enacted by Chapter 1288); see CAL. CIv. PROC. CODE § 1822.50
(West 1982) (defining an inspection warrant as an order in writing, directing the state or a local official to
conduct any inspection required or authorized by state or local law); id. § 1822.51 (Vest Supp. 1993) (describing
the requirements for the issuance of an inspection warrant); CAL. FISH & GANME CODE § 857(b)(1) (enacted by
Chapter 1288) (specifying that subdivision (a) does not apply to employees, agents, or licensees of the
department in the event of an emergency). An emergency is defined as a sudden occurrence involving an
imminent danger that demands immediate action to prevent or mitigate loss of, or damage to, wildlife, wildlife
resources, or wildlife habitat. Id. In addition, California Fish and Game Code § 857(a) does not apply to a sworn
peace officer as authorized by California Penal Code § 830(f) or other departmental personnel working under
the direct supervision of the sworn peace officer, and that subdivision (a) will not be construed to define or alter
any authority conferred on those peace officers by any other law. Id. § 857(b)(2) (enacted by Chapter 1288).
Subdivision (a) also does not apply to the authority of employees or licensees to enter and inspect land pursuant
to the California Resources Code § 4604, and shall not expand or constrain the authority of employees, agents,
or licensees of the Department to enter private land to conduct inspections pursuant to the California Fish and
Game Code § 7702, and the California Government Code §§ 8670.5, 8670.7, 8670.10. Id. § 857(b)(3) (enacted
by Chapter 1288). See also U.S. CONST. amend. IV, CAL. CONST. art. 1, § 13 (preserving the rights of the people
to be secure in their persons, homes, papers and other property from unreasonable searches and seizures, and
providing that a warrant may not be issued except on probable cause); Oliver v. United States, 466 U.S. 170,
181 (1984) (holding that activities conducted out of doors are not private and are thus subject to warrantless
searches); People v. Bradley, I Cal. 3d 80, 84, 460 P.2d 129, 131, 81 Cal. Rptr. 457,459 (1969) (providing that
a claim of an illegal warrantless search is measured by a balancing test of whether the person has a reasonable
expectation of privacy, and if so, whether the reasonable expectation of privacy has been violated by an
unreasonable governmental intrusion); People v. Todd Shipyards Corp., 192 Cal. App. 3d Supp 20, 30, 238 Cal.
Rptr. 761, 766 (1987) (holding that the issuance of an administrative warrant does not require a showing of
probable cause if the search is not being conducted to secure evidence of criminal activity); People v. Roehler,
167 Cal. App. 3d 353, 378 n.3, 213 Cal. Rptr. 353, 369 n.3 (1985) (listing various exceptions to a prohibition
against warrantless administrative searches in closely regulated industries where unannounced searches are
necessary for effective enforcement, such as liquor dealers, firearm dealers, mines, nursing homes and wildlife
conservation), cert. denied, 474 U.S. 1021 (1985); Betchart v. Department of Fish & Game, 158 Cal. App. 3d
1104, 1106, 205 Cal. Rptr. 135, 135 (1984) (holding that Department of Fish and Game agents may reasonably
enter and patrol private open lands without warrants where game is present and hunting occurs if they have the
status of peace officer pursuant to California Penal Code § 830.2).
6.
CAL. FIsH & GAME CODE § 857(c) (enacted by Chapter 1288).
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personnel who are non-peace officers from wearing any indicia of peace
officer status.7
MBB/CAS

Public Entities, Officers and Employees; postgovernment employment
restrictions
Government Code § 87406 (amended).
SB 230 (Marks); 1993 STAT. Ch. 230
Existing law prohibits former designated employees' of state
administrative agencies 2 from representing persons 3 in an administrative
action4 conducted by their former employer in order to influence5 that
agency. 6 Chapter 230 prohibits a former designated employee, for a period

7.
Id. § 858(b) (enacted by Chapter 1288); see id. (stating that the Department on or before January 1,
1995 shall select the fish and game emblem in cooperation with California game wardens to ensure the public
is able to distinguish game wardens from personnel who are not peace officers). See generally United States v.
Buehler, 793 F. Supp. 971, 973 (E.D. Wash. 1992) (specifying that the defendant did not believe the Park Service uniform conveyed the same authority as that of a Fish and Game officer); People v. Corey, 21 Cal. 3d 738,
745 n.l, 581 P.2d 644, 648-49 n.l, 147 Cal. Rptr. 639, 643-44 n.1(1978) (stating that the Legislature did not
intend to create the impression that peace officers who are engaged in private patrol work, are authorized to wear
police uniforms which give the appearance that they are peace officers acting under governmental authority).

1.
See CAL. Gov"r CODE § 82019 (West 1993) (defining designated employee).
2.
See id § 87400(a) (West 1993) (defining state administrative agency); id. § 87406(c) (amended by
Chapter 230) (excluding a court of law, an administrative law judge, or a Workers' Compensation Appeals Board
from the definition of a state administrative agency); id. § 87406(d)(2) (amended by Chapter 230) (clarifying
that, for purposes of Chapter 230, any state administrative agency subject to the direction and control of the
Governor is a state administrative agency of a designated employee of the Governor's office).
3.
See id. § 82047 (West 1993) (defining person).
4.
See id. § 82002 (West 1993) (defining administrative action).
5.
See id. § 87406(d)(1) (amended by Chapter 230) (defining influence as representing for compensation,
as an agent or attorney, any other person, by making an appearance or any other communication before any state
administrative agency, in which the representative has previously worked).
6.
Id. § 87406(d)(1) (amended by Chapter 230); see id. §§ 81000-91015 (West 1993) (encompassing
the Political Reform Act of 1974); id.§ 87406(a)-(d) (amended by Chapter 230) (enacting the Milton Marks
Postgovernment Employment Restrictions Act of 1990 as part of the Political Reform Act); id. §§ 91000-91015
(West 1993) (providing for the enforcement of the Political Reform Act establishing conflict of interest
provisions); see also id. § 87407 (\Vest 1993) (prohibiting public officials from using their official position to
influence governmental decisions); id. § 87450 (West 1993) (establishing conflict of interest provisions for all
state administrative officials); id §§ 83100-83123 (West 1983) (establishing the Fair Political Practices
Commission and empowering it to enforce the Political Reform Act); Hamilton v. Los Gatos, 213 Cal. App. 3d
1050, 1055, 261 Cal. Rptr. 888, 890-91 (1989) (stating that one of the purposes of the Political Reform Act is
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of one year after termination of office, from representing any person in
order to influence any legislative action.7
JSE
Public Entities, Officers and Employees; public advertising contracts
Public Contract Code § 10115.13 (new); § 10115.5 (amended).
AB 677 (Moore); 1993 STAT. Ch. 1034
Existing law places participation goals' on the awarding of state
contracts 2 for construction, professional services, materials, supplies,
equipment, alteration, repair, or improvements to minority, 3 women, 4 and

to ensure impartial decision making by public officials by specifically prohibiting public officials from using
their official positions to influence government decisions in which they have financial interests); Witt v. Morrow,
70 Cal. App. 3d 817, 822-23, 139 Cal. Rptr. 161, 164 (1977) (stating that the purpose of the Political Reform
Act is to preclude officials from participating in decisions where it might appear that the official cannot be
objective because of a competing financial interest); cf ALA. CODE § 36-25-2(a) (1991) (stating the importance
of public officials remaining impartial and independent of private interests); FLA. STAT. ANN. § 112.311 (1)
(West 1992) (stating that it is imperative that public officials be independent and impartial and that public office
not be used for private gain); GA. CODE ANN. § 45-10-21(a) (Michie 1990) (requiring that public officials remain
impartial and independent of private interests). See generally Charles H. Bell Jr., The Freedom to Spend, THE
RECORDER, Dec. 21, 1992, at 7 (reporting on the negative aspects of the Political Reform Act, including the
strict liability provisions, whereby even unintentional infractions are punishable); Bounce It Back, NEWSDAY,
Aug. 1, 1991, at 56 (discussing the question of whether state employees, who are laid off in a financial crisis,
should be subject to the New York "revolving door" statutes requiring them to wait two years before
representing their new private employers to their old government agency employers).
7.
CAL. GOV'T CODE § 87406(d)(1) (amended by Chapter 230); see id. (prohibiting a former public
employee from influencing legislative as well as administrative action); id. § 82037 (West 1993) (defining
legislative action); see also ASSEMBLY COMMITTEE ON ELECTIONS, REAPPORTIONMENT, AND CONSTITUTIONAL
AMENDMENTS, COMMITEE ANALYSIS OF SB 230, at 1-2, (June 28, 1993) (emphasizing that the purpose of
Chapter 230 is to confirm the original intent of legislation to prohibit a former state administrative official from
lobbying a state agency to influence legislative action as well as administrative action; thus, avoiding the former
loophole in California law which prohibited a former public employee from influencing an administrative agency
for one year after termination, but permitting the same individual to influence a legislative action immediately
after termination of office); cf. 18 U.S.C. § 207(b) (1988) (restricting the employment of former officers,
employees, and elected officials of the executive and legislative branches for a period of one year after leaving
their position); N.Y. PUB. OFF. LAW, § 73(8) (McKinney's Supp. 1993) (prohibiting former public employees
for a period of two years after termination of service from representing any person to influence any transaction
with which the former employee was directly concerned during that person's period of service).

1.
See CAL. PUB. CONT. CODE § 10115.1(g) (Vest Supp. 1993) (defining goal).
2.
See id. § 10115.1(b) (West Supp. 1993) (defining contract).
3.
See id. § 10115.1(d) (Vest Supp. 1993) (defining minority); id. § 10115.1(e) (defining minority
business enterprise).
4.
See id. § 10115.1(f) (West Supp. 1993) (defining women business enterprise).
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disabled veteran5 business enterprises. 6 Chapter 1034 specifically provides
that these participation goals also apply to state contracts for general public
advertisements. 7
AK

5.
See CAL. MIL. & VET.CODE § 999(0 (West Supp. 1993) (defining disabled veteran); id. § 999(g)
(defining disabled veteran business enterprise).
6.
CAL. PuB. CONT. CODE § 10115(c) (West Supp. 1993); see id. (establishing desired participation goal
figures of not less than 15% for minority business enterprises, not less than 5% for women business enterprises,
and not less than 3% for disabled veteran business enterprises, as computed from the total dollar amount
expended annually by an awarding entity); ASSEMBLY FLOOR ANALYSIS OF AB 677, at 1-2 (Apr. 22, 1993)
(reporting that during the 1991-92 fiscal year, 4.23% of state contract dollars went to minority business
enterprises, and that women business enterprises earned 2.13%); see also Northeastern Fla. Contractors v. City
of Jacksonville, 113 S. Ct. 2297, 2303 (1993) (holding that in order to attain standing in a suit to challenge a
set-aside program, a party merely needs to show denial of equal treatment by an imposition of a particular
barrier, not an inability to obtain actual benefit); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 504 (1989)
(striking down set-aside programs as violative of the Fourteenth Amendment's Equal Protection Clause, unless
they survive a strict scrutiny standard testing their social benefit). But see David P. Stoelting, Note, Minority
Business Set Asides Must Be Supported by Specific Evidence of PriorDiscrimination:City of Richmond v. J.A.
Croson Co., 58 U. CIN. L. REv. 1097, 1132 (1989) (suggesting that despite the Supreme Court's denouncement
of quotas as unconstitutional, the validity of flexible goals remains an open question).
7.
CAL. PUB. CoNT. CODE § 10115.13 (enacted by Chapter 1034); see Interview with Tilford L.
Patterson, Principal Consultant, Assembly Utilities & Commerce Committee, in Sacramento, California (Oct.
20, 1993) (notes on file with the Pacific Law Journal) (explaining that Chapter 1034 intentionally leaves the
phrase "public advertisement" undefined, so as to allow for broad interpretation); SENATE FLOOR ANALYSiS OF
AB 677, at 2 (July 12, 1993) (quoting critics of Chapter 1034 who are concerned that other constituent business
groups will utilize the public advertising precedent and attempt to obtain mandatory goals for their services and
commodities). See generally Patrick McMahon, Education Is Answer to Drug War, Bush Appointee Says, UPI,
May 9, 1990, available in LEXIS, Nexis Library, UPI File (discussing the roles of public advertising and
education campaigns in modifying attitudes about drugs); Thomas S. Sheeran, Louisville Seeks to Polish Its
Image, UPI, July 11, 1982, available in LEXIS, Nexis Library, UPI File (recounting efforts in Louisville,
Kentucky to improve the city's image among its dwellers through public advertising); Jacob H. Wolf, Voter
Registration Drive Plannedfor Missouri's '84 Elections, UPI, Sept. 29, 1983, available in LEXIS, Nexis
Library, UPI File (alluding to public advertising as one means to obtain higher voter turnout at the polls);
Kristine Gebbe Named FederalAIDS Policy Coordinator(NPR Morning Edition, June 25, 1993), available in
LEXIS, Nexis Library, Scripts File (noting newly-appointed AIDS czar Kristine Gebbe's support of aggressive
public advertising and education as a way to curtail the spreading of the disease).
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Public Entities, Officers and Employees; state buildings-smoking
Government Code § 19994.30 (repealed); §§ 19994.30, 19994.31,
19994.32, 19994.33, 19994.34, 19994.35 (new).
AB 291 (Speier); 1993 STAT. Ch. 1211
Under existing law, tobacco smoke is generally recognized as
unhealthy' and is regulated in a variety of situations.' Prior law required
that each state department adopt a smoking policy that addressed the right

1.
See CAL. HEALTH & SAFETY CODE § 24160(a) (West 1992) (declaring the Legislature's finding!s that
smoking is the single most important source of preventable disease and premature death; that more than 30%
of coronary heart disease cases, more than 30% of cancer deaths, and more than 80% of chronic obstructive lung
diseases are attributable to smoking; and that the state spends $5.6 billion annually on smoking related illnesses);
id. § 25948(a)-(b) (West Supp. 1993) (taking legislative notice of the United States Surgeon General's 1986
report that finds involuntary smoking is a cause of disease, including lung cancer in healthy nonsmokers); id.
(declaring the Legislature's findings that nonsmokers have no adequate means of protection from the damage
inflicted when they involuntarily inhale tobacco smoke, and that the regulation of smoking in public areas is
necessary to protect nonsmokers); American Tobacco Co. v. Superior Court, 208 Cal. App. 3d 480, 486, 255
Cal. Rptr. 280, 283 (1989) (finding that tobacco is an "inherently unsafe" product under California Civil Code
§ 1714.45); ASSEMBLY FLOOR ANALYSIS OF AB 291, at 2 (May 6, 1993) (reporting that the Environmental
Protection Agency this year officially linked passive smoke with cancer, stating that 3,000 nonsmoker., die
annually from lung cancer attributable to environmental tobacco smoke); id. (noting that the Governor's
Executive Order W-42-93, which prohibits smoking in executive buildings, stated that environmental tobacco
smoke causes 53,00 deaths nationally, primarily due to lung cancer and heart disease, and also noting that
smoking is linked with increased rates of employee absenteeism due to respiratory illnesses); ENVIRONMENTAL
PROTECTION AGENCY, RESPIRATORY HEALTH EFFECTS OF PASSIVE SMOKING: LUNG CANCER AND OTHER

DISORDERS (1992) (asserting that environmental tobacco smoke is causally related to lung cancer, and accounts
for the deaths of approximately 3,000 nonsmokers annually). See generally Alan B. Horowitz, Tenninating the
"Passive" Paradox:A Proposalfor FederalRegulation of EnvironnenhalTobacco Smoke, 41 AM. U. L. REV.
183, 204 (1991) (asserting that the health risk of environmental tobacco smoke is beyond dispute, that it exceeds
other environmental risks regulated by federal agencies, and that environmental tobacco smoke kills more people
than all other airborne pollutants regulated by EPA).
2.
CAL. HEALTH & SAFE' CODE § 24167(q)(2) (West 1992); id. §§ 25941, 25943,25944 (West 1984);
id. §§ 25949,25949.4,25967(b), 27605 (West Supp. 1993); CAL. PENAL CODE § 308(a)-(c) (West Supp. 1993);
see CAL. HEALTH & SAFETY CODE § 24167(q)(2) (West 1992) (prohibiting all tobacco use on school property
by July 1, 1996); id. § 25941 (West 1984) (limiting smoking at indoor public meeting places); id. § 25943 (West
1984) (limiting smoking in exhibition halls); id. § 25944 (West 1984) (limiting smoking in restaurants); id. §
25949 (West Supp. 1993) (prohibiting smoking on public transportation vehicles); id. § 25949.4 (West Supp,
1993) (limiting smoking in public transportation passenger waiting and service areas); id. § 25967(b) (West
Supp. 1993) (prohibiting nonsale distribution of cigarettes and smokeless tobacco); id. § 27605 (West Supp.
1993) (prohibiting smoking in retail food preparation and storage areas); CAL. PENAL CODE § 309(a)-(c) (West
Supp. 1993) (prohibiting sale or furnishing of tobacco to minors); see also Helling v. McKinney, 113 S. Ct.
2475, 2481 (1993) (holding that prisoners have a right to sue prison officials for exposure to environmental
tobacco smoke at levels which pose an unreasonable risk to present or future health); Grusendorf v. Oklahoma
City, 816 F.2d 539, 543 (10th Cir. 1987) (holding that a regulation prohibiting smoking by firefighter trainees,
who are on the job or off, was valid and enforceable); Fagan v. Axelrod, 550 N.Y.S.2d 552,561 (1990) (holding
that it is constitutional for the State of New York to regulate indoor smoking in public areas and workplaces in
order to reduce the health risks of environmental tobacco smoke, is constitutional).
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of nonsmoking employees to have a smoke-free environment at the
office.3

Under Chapter 1211, state employees 4 and members of the public are
prohibited from smoking inside a state-owned or state-leased building,
that is state-occupied. 6 Chapter 1211 also prohibits smoking in an outdoor
1989 Cal. Stat. ch 103, sec. 18, at 938-39 (enacting CAL. GOV'T CODE § 19994.30).
3.
See CAL. GOV'T CODE § 19994.30(d) (repealed and enacted by Chapter 1211) (defining state
4.
employee as an employee of a state agency); id. § 11000 (West 1993) (defining state agency, for executive
branch purposes, as every state office, officer, department, division, bureau, board and commission); id. §
19994.30(c) (repealed and enacted by Chapter 1211) (defining state or state agency as all executive branch
agencies pursuant to California Government Code § 11000, the Legislature, the supreme court and the courts
of appeal, each California Community College campus, and each campus of the California State Oniversity and
the University of California); Martin v. Henderson, 40 Cal. 2d 583, 589, 255 P.2d 416, 420 (1953) (finding that
officers of the California Highway Patrol are employees for state civil service purposes); Slivkoff v. California
State Univ. and Colleges, 69 Cal. App. 3d 394, 401, 137 Cal. Rptr. 920, 924 (1977) (finding employees of the
State University and Colleges to be state employees, subject to the Legislature's full power to govern the
conditions of their employment); cf. Smith v. California Unemployment Ins. Appeals Bd., 52 Cal. App. 3d 405,
412, 125 Cal. Rptr. 35, 40 (1975) (excluding temporary employees from the definition of state employee for
certain unemployment insurance purposes).
5.
See CAL. GOV'T CODE § 19994.30(b)(1) (repealed and enacted by Chapter 1211) (defining "inside
a state-owned and state-occupied building" to include all indoor areas of the building except for covered parking
lots, residential space, and state prison yard areas); id. § 19994.30(b)(2) (repealed and enacted by Chapter 1211)
(defining "inside a state-leased and state-occupied building" to include any indoor space leased to the state
except for covered parking lots and residential space); id. § 19994.30(b)(3) (repealed and enacted by Chapter
1211) (defining residential space as a private living area, but excluding common areas such as lobbies, lounges,
waiting areas, elevators, stairwells and restrooms that are a structural part of a multicomplex building); see also
CAL. GOV'T CODE § 19994.30(a) (repealed and enacted by Chapter 1211) (defining building to be a building
owned and occupied, or leased and occupied, by the state); Pacific Gas & Electric v. Hacienda Mobile Home
Park, 45 Cal. App. 3d 519, 527, 119 Cal. Rptr. 559, 564 (1975) (noting that "building" has been defined in its
broadest sense to mean that which is built, something constructed, or an edifice for any use; and pointing out
that prior cases had held the definition of building to include habitable structures, phone booths, cabin cruisers,
railroad cars, and a popcorn stand on wheels); In re Bacon, 240 Cal. App. 2d 34, 47, 49 Cal. Rptr. 322, 329
(1966) (holding that an on-campus hall of the University of California is a public building, and that the Regents
who administer and operate it are a public agency).
6.
CAL GOV'T CODE § 19994.31 (enacted by Chapter 1211); see Hentzel v. Singer Co., 138 Cal. App.
3d 290, 296 n.2, 188 Cal. Rptr. 159, 162 n.2 (1982) (noting a developing body of law which holds that an
employer sometimes has an obligation to protect employees from the health hazards posed by environmental
tobacco smoke); id. at 304, 188 Cal. Rptr. at 168 (holding that an employee discharged for complaining about
secondhand smoke has a cause of action for wrongful retaliatory termination); cf.FLA. STAT. ANN. §§ 386.204,
386.205 (West 1993) (prohibiting smoking in certain public places except where designated, and requiring
employers to develop a policy considering worker desires); HAW. REV. STAT. § 328K-13(a) (1992 Supp.)
(requiring that all public and some private employers develop a written smoking policy, provide reasonable
accommodations for both smokers and nonsmokers using existing partitions and ventilation, and implement the
preference of a majority of employees if satisfactory accommodations cannot be implemented); id. (exempting
enclosed private offices, even if routinely visited by nonsmokers); ILL. REV. STAT. ch. 410, para. 80/4 (SmithHurd 1993) (prohibiting smoking in certain public and private areas and workplaces used by or accessible to
the public, except where designated, but exempting factories, warehouses, and similar places of work); ME. REV.
STAT. ANN. tit. 22, § 1580-A(3) (West 1992) (requiring public and private employers to develop a written
smoking policy which prohibits smoking except where designated, but allows exemption by unanimous consent
of employer and employees); N.H. REv. STAT. ANN. § 155:66(J) (1992 Supp.) (prohibiting smoking in all nonexempted enclosed places of public access or publicly owned buildings, except if designated, and requiring a
total ban where smoking cannot be effectively segregated); N.Y. PuB. HEALTH LAW § 1399-o.6 (McKinney
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area within five feet of a main 7entrance or exit of such a building, or in a
state-owned passenger vehicle.
Chapter 1211 allows smoking in any other outdoor area that is not
posted as a nonsmoking area.3 Chapter 1211 additionally allows certain
agencies to accommodate the smoking public where economically feasible,
so long as state employees and the public are adequately protected from
exposure to secondhand smoke in enclosed areas. 9

1990) (requiring, for nonexempt indoor areas generally accessible to the public, a written smoking policy,
smoke-free work areas for nonsmokers, designated smoking areas if agreeable to all employees, and contiguous
nonsmoking areas sufficient to meet demand in cafeterias and lounges); Shimp v. New Jersey Bell Tel. Co., 368
A.2d 408,415-16 (N.J. 1976) (providing injunctive relief to a nonsmoking employee whose health was adversely
affected by environmental tobacco smoke from coworkers' cigarettes); Lapham v. Pennsylvania Unemployment
Comp. Bd., 519 A.2d 1101, 1102-03 (Pa. 1987) (holding that an employer has a duty to provide a safe
workplace, and that this duty includes protecting a smoke-sensitive employee with allergic bronchitis from injury
caused by exposure to secondhand tobacco smoke); McCarthy v. Department of Social and Health Servs., 759
P.2d 351, 352 (Wash. 1988) (holding that an employer has a duty to provide a safe workplace, and that this duty
includes protecting a smoke-sensitive employee with chronic lung disease from injury caused by exposure to
secondhand tobacco smoke). See generally Jana Whitgrove, Comment, Warning: CaliforniaAntismoking Laws
May Be Dangerousto Your Health - An Analysis of Nonsmokers' Rights in the Workplace, 14 PC. L.J. 1145,
1169 (1983) (asserting the need for legislation to protect nonsmokers from environmental tobacco smoke health
risks).
7.
CAL. GOV'T CODE § 19994.31 (enacted by Chapter 1211); see CAL. GOV'T CODE § 19994.31
(enacted by Chapter 1211) (defining passenger vehicle to be as provided in California Vehicle Code § 465);
CAL. VEH. CODE § 410 (West 1987) (defining motor truck as a motor vehicle designed, used, or maintained
primarily for the transportation of property); id. § 415 (West Supp. 1993) (defining motor vehicle as a vehicle
which is self-propelled, but excluding self-propelled wheelchairs and similar devices used to move about by
persons with a physical disability); CAL. VEH. CODE § 465 (West 1987) (defining passenger vehicle to be any
motor vehicle, other than a motor truck or truck tractor, designed for carrying not more than 10 persons
including the driver, and used or maintained for the transportation of persons); id. § 655 (West Supp. 1993)
(defining truck tractor as a motor vehicle designed and used primarily for drawing other vehicles); see also
National Auto. and Casualty Ins. Co. v. Contreras, 193 Cal. App. 3d 831, 840 n.8, 238 Cal. Rptr. 627, 631 n.8
(1987) (noting the distinction between design and use of a vehicle, both generally and in the definitions of
"motor truck" in California Vehicle Code § 410 and "passenger vehicle" in California Vehicle Code § 465); id.
at 840, 238 Cal. Rptr. at 632 (holding that a pickup truck used exclusively for carrying passengers does not
thereby become a private passenger automobile for insurance purposes); People v. Jordan, 75 Cal. App. 3d Supp.
1, 6, 142 Cal. Rptr. 401, 404 (1977) (noting that the term "motor vehicle" includes, among other things, a
snowmobile, a motorcycle, a mobile crane or mobile truck crane, a motorized forklift, and a bulldozer); Arellano
v. Moreno, 33 Cal. App. 3d 877, 882, 109 Cal. Rptr. 421, 425 (1973) (holding that a vehicle does not cease to
be a vehicle because it is temporarily inoperable); cf. CAL. VEH. CODE § 464 (Vest Supp. 1993) (defining
passenger transportation vehicle as any vehicle, including a trailerbus, designed, used, or maintained for carrying
more than 10 persons including the driver, and which requires a valid operator's license for the class of vehicle
to be driven, endorsed for passenger transportation).
8.
CAL. GOV'T CODE § 19994.32 (enacted by Chapter 1211).
9.
Id. § 19994.34 (enacted by Chapter 1211); see id. § 1994.34 (enacted by Chapter 1211) (providing
that agencies specified in Division 3 of the California Food and Agriculture Code, including operators of state
expositions and fairs, can accommodate the smoking public).
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Under Chapter 1211, no tobacco product advertising"° is allowed in
any state-owned or state-leased building that is state-occupied, except
advertising contained in a program, leaflet, newspaper, magazine, or other
written material lawfully sold, brought or distributed within a state
building."
10.
See id. § 19994.34(b) (enacted by Chapter 1211) (defining advertise as the display of any poster, sign,
or other written or visual material that is intended to communicate commercial information or images to the
public); Posadas De P.R. Assoc. v. Tourism Co. of P.R., 478 U.S. 328, 345-346 (1986) (holding that legislative
power to completely ban a product or activity necessarily includes the lesser power to ban advertising of the
product or activity); Central Hudson Gas & Elec. Co. v. Public Serv. Comm'n of N.Y., 447 U.S. 557, 561-562
(1980) (discussing advertising as commercial speech, which is defined as expression related solely to the
economic interests of the speaker and the speaker's audience); Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, 425 U.S. 748, 765 (1976) (noting that advertising, however tasteless and excessive
it sometimes may seem, is nonetheless dissemination of information as to who is producing and selling what
product, for what reason, and at what price); American States Ins. Co. v. Canyon Creek, 786 F. Supp. 821, 828
(N.D. Cal. 1991) (noting that advertising in its broadest sense means to call to the public's attention by any
means whatsoever, and that in California even one-on-one oral representations have been found to constitute
advertising; and adopting the broader definition to find that certain acts were advertising activity for insurance
purposes); Bank of the West v. Superior Court, 2 Cal. 4th 1254, 1277, 833 P.2d 545, 560, 10 Cal. Rptr. 2d 538,
553 (1992) (noting that courts have disagreed on the question of what constitutes advertising for insurance
coverage purposes, that most of the published opinions hold that advertising means widespread promotional
activities directed to the public at large, and that of the published opinions, only two cases have held that
advertising can encompass personal solicitations).
11.
CAL. GOV'T CODE § 19994.35(a) (enacted by Chapter 1211); see Central Hudson, 447 U.S. at 562
(holding that some governmental regulation of commercial speech is permissible, but that the First Amendment
protects commercial speech from unwarranted governmental regulation); id. at 566 (providing a four-step test
to determine whether particular commercial speech is entitled to protection from government regulation: (1) The
speech must concern lawful activity and not be misleading; (2) the governmental interest asserted must be
substantial; (3) the regulation must directly advance the governmental interest asserted; and (4) the regulation
must not be more extensive than necessary to serve the governmental interest asserted); Virginia Pharmacy,425
U.S. at 771 (noting that, although commercial speech is protected under the First Amendment, the Court has
often approved time, place, and manner restrictions provided they are justified without reference to the content
of the regulated speech, that they serve a significant governmental interest, and that they leave open ample
alternative channels for communication of the information); Erznoznik v. City of Jacksonville, 422 U.S. 205,
209 (1975) (noting that a state may enact reasonable time, place, and manner regulations applicable to all speech
irrespective of content, but that the First Amendment limits the power of government to selectively shield the
public from some kinds of speech on the grounds that they are more offensive than others); id. at 211-12
(holding that the limited privacy interest of persons on the street cannot justify the banning of all nudity from
films shown at a drive in theater); Lehman v. Shaker Heights, 418 U.S. 298, 302-04 (1974) (noting that the court
had sustained a municipal policy of barring political advertisements while permitting nonpolitical advertisements
on city buses); Kahn v. Dep't of Motor Vehicles, 16 Cal. App. 4th 159, 170, 20 Cal. Rptr. 2d 6, 13 (1993)
(upholding the state's right to restrict content of personal license plates); id. at 166, 20 Cal. Rptr. 2d at 10
(noting that the United States Supreme Court has held that, when protected speech and nonspeech elements are
combined, a sufficiently important governmental interest in regulating the nonspeech element can justify
incidental limitations on First Amendment freedoms); id. (providing that a government regulation is sufficiently
justified if it is within the constitutional power of the government, if it furthers an important or substantial
governmental interest, if the governmental interest is unrelated to the suppression of free expression, and if the
incidental restriction on alleged First Amendment freedoms is no greater than is essential for the furtherance of
that interest); cf. City of Cincinnati v. Discovery Network, Inc., 113 S. Ct. 1505, 1516 (1993) (affirming that
the government may impose reasonable restrictions on the time, place, and manner of engaging in protected
speech provided the restrictions are adequately justified without reference to the content of the regulated speech);
id. at 1508 (overturning a municipal ban on commercial handbill distribution via newsracks as being predicated
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Chapter 1211 allows the State Department of Health Services to
develop and distribute guidelines for smoking control programs, permits
state agencies to offer such programs to employees during normal hours
on a voluntary basis, and requires state agencies to inform their employees
2
about smoking prohibitions and programs.'
MKF
Public Entities, Officers and Employees; subcontractor information;
certification process violation
Government Code § 16852.5 (new); § 16857 (amended); Military
and Veterans Code § 999.10 (new); Public Contract Code §§ 2001,
10108.7, 10115.12 (new); § 10115.10 (amended).
AB 340 (Katz); 1993 STAT. Ch. 1032
Under existing law, contracts1 awarded by state agencies for specified
purposes must strive to meet participation goals 2 designed to create
opportunities for minority,3 women, 4 and disabled veteran5 business

on content, where "commercial handbill" was defined by local ordinance to mean any printed or written matter,
circular, leaflet, pamphlet, paper, booklet, or any other printed or reproduced originals or copies which advertise
for sale any merchandise, product, commodity, or thing; and where racks for traditional newspapers were not
affected by the ban).
12.
CAL GOV'T CODE § 1994.33(a)-(d) (enacted by Chapter 1211).

1.
See CAL. GOv'T CODE § 16851(c) (West Supp. 1993) (defining contract for purposes of minority and
women business participation goals in professional bond services); CAL. MIL. & VET. CODE § 999(d) (West
Supp. 1993) (defining contract for purposes of disabled veteran participation goals in professional bond services
and state contracts); CAL. PUB. CONT. CODE § 10115.1(b) (West Supp. 1993) (defining contract for purposes
of minority and women business participation goals in state contracts).
2.
See CAL. GOV'T CODE § 16851(f) (West Supp. 1993); CAL. MIL. & VET. CODE § 999(i) (West Supp.
1993); CAL. PUB. CONT. CODE § 10115.1(g) (Vest Supp. 1993) (defining goal).
3.
See CAL. GOV'T CODE § 16851(h) (West Supp. 1993) (defining minority); id. § 1685 1(i) (West Supp.
1993) (defining minority business enterprise); CAL PUB. CONT. CODE § 2000(e) (West Supp. 1993) (defining
minority or women business enterprise); id. § 2000(f) (West Supp. 1993) (defining minority person); id. §
10115.1(d) (West Supp. 1993) (defining minority); id. § 10115.1(e) (West Supp. 1993) (defining minority
business enterprise).
4.
See CAL. GOV'T CODE § 16851(k) (West Supp. 1993) (defining women business enterprise); CAL.
PUB. CONT. CODE § 2000(e) (West Supp. 1993) (defining minority or women business enterprise); id. §
10115.1(f) (Vest Supp. 1993) (defining women business enterprise).
5.
See CAL. MIL. & VET. CODE § 999(f) (West Supp. 1993) (defining disabled veteran); id. § 999(g)
(Vest Supp. 1993) (defining disabled veteran business enterprise).
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enterprises. 6 Existing law, the Subletting and Subcontracting Fair Practices
Act,' imposes a duty on prime contractors 8 to furnish particular items of
information about subcontractors 9 to the awarding department.10 Chapter

1032 provides that prime contractors who intend to use minority, women,
or disabled veteran subcontractors in fulfilling their participation goals
must have their bids include the name and location of the subcontracting
business enterprises, and indicate the work to be performed by them. 1
Existing law prohibits certain conduct with respect to the certification
of minority and women business enterprises, and the subsequent awarding

6.
CAL- GOV'T CODE § 16850(a) (West Supp. 1993); see id. (establishing participation goals of no less
than 15% for minority business enterprises and 5% for women business enterprises in professional bond service
contracts); CAL. MIL. & VET. CODE § 999.1(a)(1) (,Vest Supp. 1993) (establishing participation goal of no less
than 3% for disabled business enterprises in professional bond service contracts); CAL. PUB. CONT. CODE §
10115(c) (West Supp. 1993) (establishing participation goals of no less than 15% for minority business
enterprises, no less than 5% for women business enterprises, and 3% for disabled veteran business enterprises
in contracts for construction, professional services, materials, supplies, equipment, alteration, repair, or
improvement); ASSEMBLY COMMITrEE ON UTILITIES AND COMMERCE, COMMITrEE ANALYSIS OF AB 340, at
2 (Apr. 12, 1993) (quoting the Office of Small and Minority Business statistics which indicate that during the
1991-92 fiscal year minority-owned businesses received only 4.23% of the dollar value of all state contracts,
and women-owned businesses were awarded only 2.13%); see also Northeastern Fla. Contractors v. City of
Jacksonville, 113 S. Ct. 2297, 2303 (1993) (holding that in order to attain standing in a suit to challenge a setaside program, a party merely needs to show denial of equal treatment by an imposition of a participation
barrier, not an inability to obtain actual benefit); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 504 (1989)
(striking down set-aside programs as violative of the Fourteenth Amendment's Equal Protection Clause unless
they survive a strict scrutiny standard testing their social benefit). But see David P. Stoelting, Note, Minority
Business Set-Asides Must Be Supported by Specific Evidence of PriorDiscrimination:City of Richmond v. J.A.
Croson Co., 58 U. CIN. L. REV. 1097, 1132 (1989) (suggesting that despite the Supreme Court's denouncement
of quotas as unconstitutional, the validity of flexible goals remains an open question). See generally Paul K.
Sonn, Fighting Minority Underrepresentationin Publicly Funded Construction Projects After Croson: A Title
VI Litigation Strategy, 101 YALE L.J. 1577, 1582-83 (1992) (offering a background discussion of state
subcontracting practices); J. Skelly Wright, Color-Blind Theories and Color-Conscious Remedies, 47 U. CHI.
L. REV. 213, 245 (1980) (concluding that affirmative action programs are necessarily in the process of replacing
racial discrimination with racial equality); Charlotte F. Westerhaus, Note, Resurrecting State and Local RaceConscious Set Aside Programs,67 IND. L.J. 169, 180-81 (1991) (pointing out the need for race-conscious setaside programs to combat the racism that is still prevalent in American society).
7.
See CAL. PUB. CONT. CODE §§ 4100-4114 (West Supp. 1993) (setting forth the provisions of the
Subletting and Subcontracting Fair Practices Act).
8.
See id. § 4113 (,Vest Supp. 1993) (defining prime contractor); see also CAL. Bus. & PROF. CODE
§ 7051 (West 1975) (excluding providers of architectural and engineering services from the definition of
contractor as it is used in this context).
9.
See CAL. PUB. CONT. CODE § 4113 (West Supp. 1993) (defining subcontractor).
10.
CAL. PUB. CONT. CODE § 4104(a),(b) (West Supp. 1993); see id. (specifying the contents of bids for
public work construction to include such items as subcontractors' names and business locations, along with the
types of work to be handled by each); see also CAL. GOV'T CODE § 16851(a) (West Supp. 1993); CAL MIL.
& VET. CODE § 999(a) (West Supp. 1993); CAL. PUB. CONT. CODE § 10115.1(a) (West Supp. 1993) (defining
awarding department).
11.
CAL. GOV'T CODE § 16852.5(a)(l)-(2) (enacted by Chapter 1032); CAL. MIL. & VET. CODE §
999.10(a)(I)-(2) (enacted by Chapter 1032); CAL. PUB. CONT. CODE § 2001(a)(l)-(2) (enacted by Chapter 1032);
id. § 101 15.12(a)(1)-(2) (enacted by Chapter 1032).
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of state contracts to them. 2 Chapter 1032 extends the application of these
provisions to disabled veteran business enterprises. 13 It also creates a new
crime by expressly forbidding any person from establishing, or cooperating
in the establishment of any firm which has been found to be in violation
14
of the law regarding the certification and awarding process.
AK

Public Entities, Officers and Employees; whistleblower protection
Government Code §§ 53296, 53298 (amended).
SB 194 (Hughes); 1993 STAT. Ch. 503

12.
See CAL. GOV'T CODE § 16857(a)(1) (amended by Chapter 1032); CAL. PUB. CONT. CODE §
10115.10(a)(1) (amended by Chapter 1032) (prohibiting fraudulent acquisition of certification as a minority,
women, or disabled veteran business enterprise); CAL. GOV'T CODE § 16857(a)(2) (amended by Chapter 1032);
CAL. PUB. CONT. CODE § 101 15.10(a)(2) (amended by Chapter 1032) (prohibiting the tainting of the certification
process through false statements made to a state official); CAL. GOV'T CODE § 16857(a)(3) (amended by Chapter
1032); CAL. PUB. CONT. CODE § 10115.10(a)(3) (amended by Chapter 1032) (prohibiting the obstruction of any
official investigation into the qualifications of a business entity seeking certification); CAL, GOV'T CODE §
16857(a)(4) (amended by Chapter 1032); CAL. PUB. CONT. CODE § 10115.10(a)(4) (amended by Chapter 1032)
(prohibiting the receipt of public moneys to which one is not entitled under this chapter); cf. GA. CODE ANN.
§ 50-5-133(a)(t)-(5) (Supp. 1993) (denouncing as felonious any acts intended to defraud the procedure for
certifying minority business enterprises); LA. REV. STAT. ANN. § 39:1993 (West Supp. 1993) (deeming deception
as criminal in regard to the certification of minority or women business enterprises); 18 PA. CONS. STAT. §
4107.2 (1992) (rendering any specified act of falsification in the certification process of minority and women
business enterprises a felony in the third degree).
13.
CAL. GOV'T CODE § 16857(a)(l)-(3) (amended by Chapter 1032); CAL. PUB. CONT. CODE §
10115.10(a)(l)-(3) (amended by Chapter 1032).
14.
See CAL. GOV'T CODE § 16857(a)(5) (enacted by Chapter 1032); CAL. GOV'T CODE § 10115.10(a)(5)
(enacted by Chapter 1032) (classifying such illegal associations as misdemeanors and authorizing civil penalties
of up to $50,000 for first time violations and up to $200,000 for each of any subsequent infractions); CAL.
GOV'T CODE § 16857(a)(6) (enacted by Chapter 1032); CAL. PUB. CONT. CODE § 10 115.10(a)(6) (enacted by
Chapter 1032) (noting that this section does not apply to minority and women business enterprise programs
conducted by public utility companies).
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Public Entities, Officers and Employees

Existing law states that no local agency1 officer, manager, or
supervisor shall take a reprisal action2 against any employee or applicant
for employment who files a complaint3 with a local agency.4

1.
See CAL. GOV'T CODE § 53296(a) (amended by Chapter 503) (defining "local agency" to-mean any
county, city, city and county, including any charter county, city, or city and county; and any district, school
district, community college district, municipal or public corporation, political subdivision, or public agency of
the state; or any instrumentality of any one or more of these agencies).
2.
See id. § 532960) (amended by Chapter X) (defining reprisal action to mean any act of intimidation,
restraint, coercion, discrimination, or disciplinary action, against any employee, or applicant for employment,
who files a complaint).
3.
See id. § 53296(d) (amended by Chapter 503) (defining complaint as meaning any written document
containing a disclosure of information as specified in California Government Code 53296(c)).
4.
Id. §§ 53297, 53298 (amended by Chapter 503 & West Supp. 1993); id. § 53296(c) (amended by
Chapter 503) (defining disclosure of information as meaning the written provision of evidence regarding gross
mismanagement or significant waste of funds, an abuse of authority, or a substantial and specific danger to
public health or safety); see Shoemaker v. Myers, 2 Cal. App. 4th 1407, 1419-20, 4 Cal. Rptr. 2d 203, 210
(1992) (stating that the whistle-blower statute is designed to encourage state officers and employees to
investigate and report actual or suspected violations of law in or related to state employment); Garcia v.
Rockwell Int'l Corp., 187 Cal. App. 3d 1556, 1562, 232 Cal. Rptr. 490, 493 (1986) (stating that an employee
can maintain an action in tort against the employer where retaliatory action has been taken against the employee
for the employee's whistle-blowing activities, even though the employee was not discharged); cf. IND. CODE
ANN. § 22-8-1.1-38.1 (West 1991) (prohibiting the discharge or discrimination of employees who file complaints
or testify on behalf of themselves or in support of their rights pertaining to their employment); N.M. STAT. ANN.
§ 50-9-25 (Michie Supp. 1993) (prohibiting discrimination against an employee for filing a complaint or
instituting an action under the Occupational Health and Safety Act); N.Y. LAB. LAW § 740 (McKinney's 1993)
(prohibiting retaliatory personnel action by employers); OHIO REV. CODE ANN. § 4113.52 (Anderson 1993)
(prohibiting retaliatory conduct against employees who report violations of state or federal law); OR. REV. STAT.
§§ 659.505-659.545 (Supp. 1992) (delineating the definitions and prohibitions for retaliatory actions against
employees engaging in whistleblowing); R.I. GEN. LAWS § 28-20-21 (1986) (prohibiting disclosure or
discrimination on account of an employee complaint based on the employment rights afforded to that employee);
Wagner v. City of Globe, 722 P.2d 250, 257 (Ariz. 1986) (holding that whistleblowing activity which serves
a public purpose should be protected and that so long as the actions of the employee seek to further the public
good); Bard v. Bath Iron Works Corp., 590 A.2d 152, 154 (Me. 1991) (discussing the requirements for
establishing a prima facie case of reprisal for whistleblowing, which mandates that the employee must show that:
(1) The employee engaged in activity protected by the statute; (2) the employee was subject to adverse
employment action; and (3) there was a causal link between the protected activity and the adverse employment
action); Mello v. Stop & Shop Cos., 524 N.E.2d 105, 106-07 (Mass. 1988) (assuming the possibility of
protecting at-will employees against discharge for whistleblowing). See generally Sanchez v. Unemploy. Ins.
Appeals Bd., 36 Cal. 3d 575, 587, 685 P.2d 61, 70, 205 Cal. Rptr. 501, 510 (1984) (holding that an employee,
who quits under the face of continuing harassment and threatened dismissal in retaliation for her whistleblowing
to public authorities, is entitled to unemployment benefits); Chilingirian v. City of Fraser, 486 N.W.2d 347, 348
(Mich. 1992) (stating that the Whistleblower's Protection Act seeks to protect the integrity of law by removing
barriers to employee efforts to report violations of law to protect public by protecting employees who report
violations of laws and regulations), appeal denied, 443 Mich. 853 (1993); Haynes v. Zoological Soc'y, 567
N.E.2d 1048, 1050 (Ohio 1990) (holding that a zoo violated a whistleblower law by demoting an animal keeper
to a bird house keeper in retaliation for her reporting of unsafe working conditions in bear and walrus areas to
federal officials); Gregory G. Samo, Annotation, FederalPre-emption of Whistleblower's State-Law Action For
Wrongfid Retaliation, 99 A.L.R. FED. 775, §§ 3-11 (1990 & Supp. 1993) (discussing the applicability of state
law where there is a federal statute controlling as well); Daniel A. Klein, Annotation, Whistleblower'sProtection
Under Energy ReorganizationAct § 210 (42 USCS § 5851), 79 A.L.R. FED. 631, §§ 4-7 (1986 & Supp. 1993)
(discussing the federal cases concerning the protection from employment discrimination afforded by § 210 of
the Energy Reorganization Act of 1974).

Selected 1993 Legislation

Public Entities, Officers and Employees

Under existing law, a disciplinary action is defined as any direct
discipline of agency personnel in accordance with the agency's personnel
rules or regulations.' Chapter 503 adds the taking of any disciplinary
6
action against an employee within the definition of reprisal action.
Chapter 503 further includes the firing of an employee within the
definition of disciplinary action.7
JVE

5.
Id. § 53296(b) (amended by Chapter 503).
6.
1l 532960) (amended by Chapter 503); see SENATE FLOOR, COMMIrrE ANALYSIS OF SB 194, at
2 (Apr. 22, 1993) (stating that, according to the sponsor, Chapter 503 results from an incident at the L.A. County
Transportation Commission where two employees allege they lost their jobs after complaining about defects in
a construction project).
7.
CAL. GOV'T CODE § 53296(b) (amended by Chapter 503).
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